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written agreement, allocate responsi-
bility between themselves for the rec-
ordkeeping required by this section. 
When a seller and telemarketer have 
entered into such an agreement, the 
terms of that agreement shall govern, 
and the seller or telemarketer, as the 
case may be, need not keep records 
that duplicate those of the other. If the 
agreement is unclear as to who must 
maintain any required record(s), or if 
no such agreement exists, the seller 
shall be responsible for complying with 
§§ 310.5(a)(1)–(3) and (5); the tele-
marketer shall be responsible for com-
plying with § 310.5(a)(4). 

(d) In the event of any dissolution or 
termination of the seller’s or tele-
marketer’s business, the principal of 
that seller or telemarketer shall main-
tain all records as required under this 
section. In the event of any sale, as-
signment, or other change in ownership 
of the seller’s or telemarketer’s busi-
ness, the successor business shall main-
tain all records required under this sec-
tion.

§ 310.6 Exemptions. 
The following acts or practices are 

exempt from this Rule: 
(a) The sale of pay-per-call services 

subject to the Commission’s ‘‘Trade 
Regulation Rule Pursuant to the Tele-
phone Disclosure and Dispute Resolu-
tion Act of 1992,’’ 16 CFR part 308; 

(b) The sale of franchises subject to 
the Commission’s Rule entitled ‘‘Dis-
closure Requirements and Prohibitions 
Concerning Franchising and Business 
Opportunity Ventures,’’ 16 CFR part 
436; 

(c) Telephone calls in which the sale 
of goods or services is not completed, 
and payment or authorization of pay-
ment is not required, until after a face-
to-face sales presentation by the seller; 

(d) Telephone calls initiated by a cus-
tomer that are not the result of any so-
licitation by a seller or telemarketer; 

(e) Telephone calls initiated by a cus-
tomer in response to an advertisement 
through any media, other than direct 
mail solicitations; provided, however, 
that this exemption does not apply to 
calls initiated by a customer in re-
sponse to an advertisement relating to 
investment opportunities, goods or 
services described in §§ 310.4(a) (2) or 

(3), or advertisements that guarantee 
or represent a high likelihood of suc-
cess in obtaining or arranging for ex-
tensions of credit, if payment of a fee is 
required in advance of obtaining the 
extension of credit; 

(f) Telephone calls initiated by a cus-
tomer in response to a direct mail so-
licitation that clearly, conspicuously, 
and truthfully discloses all material 
information listed in § 310.3(a)(1) of this 
Rule for any item offered in the direct 
mail solicitation; provided, however, 
that this exemption does not apply to 
calls initiated by a customer in re-
sponse to a direct mail solicitation re-
lating to prize promotions, investment 
opportunities, goods or services de-
scribed in §§ 310.4(a) (2) or (3), or direct 
mail solicitations that guarantee or 
represent a high likelihood of success 
in obtaining or arranging for exten-
sions of credit, if payment of a fee is 
required in advance of obtaining the 
extension of credit; and 

(g) Telephone calls between a tele-
marketer and any business, except 
calls involving the retail sale of non-
durable office or cleaning supplies; pro-
vided, however, that § 310.5 of this Rule 
shall not apply to sellers or tele-
marketers of nondurable office or 
cleaning supplies.

§ 310.7 Actions by States and private 
persons. 

(a) Any attorney general or other of-
ficer of a State authorized by the State 
to bring an action under the Tele-
marketing and Consumer Fraud and 
Abuse Prevention Act, and any private 
person who brings an action under that 
Act, shall serve written notice of its 
action on the Commission, if feasible, 
prior to its initiating an action under 
this Rule. The notice shall be sent to 
the Office of the Director, Bureau of 
Consumer Protection, Federal Trade 
Commission, Washington, DC 20580, and 
shall include a copy of the State’s or 
private person’s complaint and any 
other pleadings to be filed with the 
court. If prior notice is not feasible, 
the State or private person shall serve 
the Commission with the required no-
tice immediately upon instituting its 
action. 

(b) Nothing contained in this section 
shall prohibit any attorney general or 
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